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responsible, some fall into
the “zone alternative” and are
subject to additional oversight,
and schools with failing scores
are subject to provisional
certification and must post
a letter of credit in order to
continue to participate in the
Title IV programs.

TABLE 2

FEDERALFILE
Using the borrower defense
to repayment rulemaking process, ED has introduced a set
of triggering conditions that
could lead to a recalculation
of an institution’s composite
score, and, if warranted,
require it to provide financial
surety to ED and publicly
disclose certain information

to current and prospective
students. Institutions experiencing a triggering event will
be required to notify ED, in
most cases, within 10 days.
NACUBO and others have
found that ED, under the
existing rules, often fails to
correctly calculate financial
responsibility ratios for

nonprofit institutions—and
has been doing so for years. ED
is imposing this new financial
responsibility structure before
taking steps to resolve the
problems inherent in its current
practice. This process will be
further complicated by recently
released changes to nonprofit
accounting standards.

Discretionary Factors or Events

The secretary has the discretion to determine an institution to be not financially responsible if the following conditions exist:
Discretionary factor/event

Definition

Reporting requirement

Direct Loan or Pell Grant fluctuation

Significant fluctuation between consecutive
award years, or a period of award years, in
amount of Direct Loan or Pell Grant funds,
or a combination, received that cannot be
accounted for by changes in those programs.

None

State licensing or authorizing
agency citation

Cited by state licensing or authorizing
agency for failing state or agency
requirements.

Institution must notify ED no later than
10 days after citation.

Financial stress test

Fails a financial stress test developed by
ED to evaluate whether it has sufficient
capital to absorb losses that may be
incurred as a result of adverse conditions
and continue to meet its financial
obligations to ED and students.

None

Dropout rates

High annual dropout rates as calculated by
the Department of Education.

None

Accreditation status

Placed on probation or issued a show-cause
order, or placed on an accreditation status
with equivalent or greater risk to
its accreditation

Institution must notify ED no later than
10 days after accrediting agency places
institution on that status.

Violated a provision or requirement in a loan
agreement and a monetary or nonmonetary
default or delinquency event occurs, or
other events occur, that trigger increase in
collateral, change in contractual obligations,
increase in interest rates or payments, or
other sanctions, penalties, or fees.

Institution must notify ED no later than
10 days after a loan violation occurs,
the creditor waives the violation, or the
creditor imposes sanctions or penalties in
exchange or as a result of the waiver.

Borrower discharge claims

Institution has pending claims for borrower
relief discharges.

None

Borrower discharge lawsuits and
settlements

ED expects to receive significant number
of claims for borrower relief discharge due
to lawsuit, settlement, judgment, or finding
from a state or federal administrative
proceeding.

None

Loan agreement violation
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Rules, Triggering Events,
and More
The following is a summary
of the final rules, triggering
events, and consequences:
Automatic triggers. For
nonprofit colleges and
universities, a triggering event
in one of four major categories
results in the recalculation of
the institution’s most recent
composite score, unless the
institution demonstrates—to
the satisfaction of the secretary
of education—that the event
or condition has had or will
have no effect on the assets
and liabilities of the institution.
In addition, any school whose
cohort default rates for the two
most recent years are 30 percent
or higher will be deemed unable
to meet its financial or administrative obligations. Several
additional triggers apply only
to for-profit schools.
ED will use actual or potential losses associated with the
actions or events to recalculate
the institution’s most recent
composite score. “Automatic
triggers” that would result in
a recalculated composite
score include:
(1). Debts and borrower
defense–related lawsuits.
(2). Other litigation.
(3). Accrediting agency actions
requiring teach-out plans for
closing institutions, branches,
or locations.
(4). Gainful employment
program(s) that may become
ineligible for the next award
year based on final debtto-earnings ratios. (See Table 1
for additional details.)
NACUBO is particularly
concerned about new
composite score recalculations resulting from borrower
defense–related lawsuits and
www.nacubo.org

other litigation. As explained
in the final rules, ED’s
formula will increase total
expenses and distort both
the primary reserve ratio
and net income ratio in the
composite score calculation;
the combined diminished
ratios affect 60 percent of the
composite score.
Under the formulas used to
recalculate composite scores as
a result of accrediting agency
actions (teach-out plans) and
failing gainful employment
programs, potential losses will
reduce revenue and only the net
income ratio will be impacted.
Discretionary triggers.
The final rules also lay out
a number of “discretionary
triggers” that may lead the
secretary to determine that an
institution is not financially
responsible. These include
such indicators as (1) fluctuations in federal grant or loan
utilization rates; (2) high
dropout rates; (3) citations by
state agencies; or (4) violations
of agreements with creditors.
These triggers do not lead to a
recalculation of the composite
score, but are considered on
their own. Institutions might
be required to participate in
Title IV student aid programs
under the zone or provisional
certification alternatives and
to post a letter of credit or
other surety. (See Table 2 for
additional details.)
Reporting and disclosure of
information. ED proposed,
in the draft regulation, that
any school that is required to
provide financial protection,
must disclose that fact to
current and prospective
students as well as on the
home page of the institution’s

website. NACUBO objected
strenuously to this provision,
concerned that such a warning will drive away students
and alarm potential donors.
In response to the concerns
expressed by NACUBO, the
department stated: “We understand the concern regarding
the potential for the financial
protection disclosures that were
initially proposed, as well as the
financial protection disclosures
in these final regulations, to
damage an institution’s reputation. However, we do not believe
that the possibility of harm to an
institution’s reputation is reason
enough to withhold from students, who in many cases have
borrowed heavily to finance
their educations, information
on the financial viability of the
institutions they attend.”
The final rule backed
away from the full disclosure
requirements but states that,
through consumer testing, the
department will determine
which triggers require a
disclosure that is meaningful
to students. It is unclear exactly
how ED will proceed with
consumer testing at this time.

Resources
For more information on the
new rules, including expanded
tables detailing the mandatory
and discretionary triggers, read
the article “ED Establishes
New Financial Accountability
Rules for Private Institutions”
on the NACUBO website at
www.nacubo.org.
In early 2017, NACUBO will
provide additional analysis of
the final rules.

In addition, any
school whose
cohort default
rates for the two
most recent years
are 30 percent
or higher will
be deemed
unable to meet
its financial or
administrative
obligations.
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