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Triggering Event Reporting for Colleges and Universities,
Financial Responsibility Standards for Private Nonprofit Institutions,
and Borrower Defense to Repayment

 All institutions, public and private, should ensure that protocols are in place to
report triggering events to the Department of Education.
 Private nonprofit colleges and universities should understand the new methodology
for financial responsibility composite score calculation and the associated reporting
and audit requirements.
 All institutions, public and private, should become familiar with the federal
standards by which borrower defense claims can be asserted for Direct Loans.
Note: The final regulation will go into effect on July 1, 2020. However, all nonprofit
institutions may choose to implement Appendix B of the regulations for
financial responsibility composite score calculation and reporting
immediately—See pages 9 – 12 of this report.

Introduction

The Department of Education (ED) finalized new borrower defense rules on September 23, 2019.
These regulations have significant implications for institutions that participate in federal student
aid programs.

The regulations center around borrower defense to repayment—the ability of students to have
federal loans cancelled due to closure, fraud, or misrepresentation by the institution they attended.
However, a substantial portion of these rules also focus on financial responsibility standards for
institutions, which were revised to:
1. Respond to significant new accounting standards (Financial Accounting Standards Board
Accounting Standards Update 2016-02, Leases and FASB ASU 2016-14, Presentation of
Financial Statement of Not-for-Profit Entities); and
2. Provide additional protection to ED to ensure financial recourse for any loans that may
need to be (or are) forgiven.

Prior to 2019, public colleges and universities were generally exempt from ED financial
responsibility reporting. However, all institutions that participate in the Title IV federal student
financial aid programs are now required to notify ED when certain triggering events occur,
generally within 10 days. For private institutions, the September 23, 2019, regulation also requires
the recalculation of an institution’s most recent composite score if certain triggering events occur.
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Triggering Events and Reporting Requirements
Take Action:
 In a June 2019 Q&A, ED affirmed that both public and private institutions must report
triggering actions, events, or conditions.

Business officers should take the following steps:
•
•
•

•
•

Establish a campus protocol to monitor and report triggering events: federally defined
circumstances that lead to federal re-evaluation of an institution’s financial standing.
Become familiar with the triggers.
Understand that the 2019 final triggering event rules go into effect July 1, 2020—
o Institutions must comply with the 2016 final rules until then. Please see NACUBO’s
Borrower Defense Advisory AR 2018-05 for those requirements.
Private institutions must understand the potential impact of triggers on the institution’s
composite score calculation.
Begin to consider how to handle possible future public disclosures about triggering events.

Mandatory triggers
The final 2019 rules define four types of events or actions that trigger reporting requirements and
would automatically cause ED to recalculate an institution’s composite score, without waiting for
the institution’s audited financial statements. Only two are applicable to nonprofit institutions. The
rules also lay out how ED will determine the potential loss to the institution to estimate the possible
impact to the institution’s score for each trigger. For public and private nonprofit institutions:
1. Liabilities arising from a settlement, final judgment from a court, or final determination
arising from an administrative action or proceeding initiated by a federal or state entity:

 Reporting requirement for all institutions: Institutions must notify ED no later
than 10 days after the date of written notification to the institution of the final
judgment or final determination.
 Composite score recalculation for private nonprofit institutions: For liabilities
incurred by a non-profit institution, ED recalculates an institution’s most recent
composite score by recognizing the actual amount of the liability, or cumulative
liabilities, incurred by an institution by—
 For the primary reserve ratio, increasing expenses and decreasing
expendable net assets by that amount;
 For the equity ratio, decreasing modified net assets by that amount; and
 For the net income ratio, decreasing change in net assets without donor
restrictions by that amount.
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2. For the fiscal year reported, when an institution is subject to two or more discretionary
triggering events (see below), those events become mandatory triggering events, unless a
triggering event is resolved before any subsequent event(s) occurs.

3. Additional triggering events occur when:

 For proprietary institutions, withdrawal of owner’s equity from the institution with
a composite score below 1.5, unless the withdrawal is a transfer to an entity
included in the affiliated entity group upon whose basis the institution’s composite
score was calculated; and
 For publicly traded institutions,





the Securities and Exchange Commission (SEC) issues an order suspending
or revoking the registration of the institution’s securities, or suspends
trading of the institution’s securities on any national securities exchange;
the national securities exchange on which the institution’s securities are
traded notifies the institution that it is not in compliance with the exchange’s
listing requirements and the institution’s securities are delisted; or
the SEC is not in timely receipt of a required report and did not issue an
extension to file the report.

Note: Institutions must comply with the 2016 final rules until July 1, 2020. Please see NACUBO’s
Borrower Defense Advisory AR 2018-05 for those requirements, which include substantially more
triggering-event required reporting.
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Discretionary triggers
The final regulations also include a list of other factors or events, “discretionary triggers,” which
may cause an institution to be judged unable to meet its financial or administrative obligations if ED
demonstrates that it is “likely to have a material adverse effect on the financial condition of the
institution.”
Reporting requirements are mandatory for certain triggers, but ED would not automatically
recalculate an institution’s composite score unless an institution is subject to two or more
discretionary events.
The following are listed as discretionary triggers:

1. Actions taken against an institution by an accrediting agency, including unsatisfied showcause orders that could lead to the withdrawal, revocation, or suspension of institutional
accreditation.

Reporting requirement for all institutions: Institutions must notify ED no later than 10
days after notification by an accrediting agency.

2. Violation of security or loan agreements with creditors.

Reporting requirement for all institutions: Institutions must notify ED no later than 10
days after a loan violation occurs, the creditor waives the violation, or the creditor imposes
sanctions or penalties in exchange or as a result of granting the waiver.

3. Citations by state licensing or authorizing agencies for violations of state or agency
agreements that may prompt the withdrawal or termination of licensure or authorization.
Reporting requirement for all institutions: Institutions must notify ED no later than 10
days after the date on which the institution receives such notice.

4. High annual dropout rates, as calculated by ED.

5. The institution’s two most recent official cohort default rates are 30 percent or greater,
unless:
(i)
The institution files a challenge, request for adjustment, or appeal under that
subpart with respect to its rates for one or both of those fiscal years; and
(ii)
That challenge, request, or appeal remains pending, results in reducing below 30
percent the official cohort default rate for either or both of those years, or
precludes the rates from either or both years resulting in a loss of eligibility or
provisional certification.

For proprietary institutions, an additional triggering event occurs when, for the most recently
completed fiscal year, institutions did not receive at least 10 percent of revenue from sources other
than Title IV, HEA program funds, as provided under § 668.28(c).
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For the fiscal year reported, when an institution is subject to two or more of the above
discretionary triggering events, those events become mandatory triggering events (unless a
triggering event is resolved before any subsequent event(s) occurs). When subject to two or more
of the above events, ED will recalculate the composite score:

Composite score recalculation for private nonprofit institutions: For liabilities incurred by a
nonprofit institution, the ED secretary recalculates an institution’s most recent composite score
by recognizing the actual amount of the liability, or cumulative liabilities, incurred by an
institution by—





For the primary reserve ratio, increasing expenses and decreasing
expendable net assets by that amount;
For the equity ratio, decreasing modified net assets by that amount; and
For the net income ratio, decreasing change in net assets without donor
restrictions by that amount.

The trigger related to loan agreements may be of particular interest to business officers. This is not
a new factor in determining financial responsibility. Under the previous rules, one of the general
standards of financial responsibility was that the institution was current in its debt payments. An
institution was not considered current in its debt payments if it was in violation of any existing loan
agreement at its fiscal year end, or if it had failed to make payments on an obligation for more than
120 days and a creditor had filed suit.

Notably, the discretionary trigger under the final 2019 regulations related to a cohort default rate
(CDR) of 30 percent or higher for two consecutive years would not involve any composite score
recalculation. The school would be placed on provisional certification and would be required to
provide surety to ED. Even prior to 2016, regulations already allowed ED to take these actions if an
institution’s CDR reached this level. If a school’s CDR is 30 percent or higher for a third year, it will
lose eligibility to participate in the Pell Grant and Direct Loan programs for two years.
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Reporting
Under the previous rules, nonprofit institutions had nine months from the end of their fiscal year to
submit audited financial statements to the Federal Audit Clearinghouse and to ED using the eZAudit template and submission process. Unless institutions were subject to heightened monitoring
requirements that required earlier reporting, ED’s only notification of financial issues came from
disclosure in the audited financial statements. Once the financial statements were submitted, it
typically took department analysts several months to review the submission and calculate the
school’s composite score. This delay—and the risk it posed to ED’s ability to protect its fiscal
interests—is one of the reasons ED cited to justify the changes to the regulations.
Under the new rules, all colleges and universities, public and private, are required to report to ED
when a triggering event occurs, generally within 10 days of a certain point in time (defined for each
type of event above).

TAKE ACTION

Institutions need to put systems in place to ensure that potential triggering events are brought to
the attention of the person or office charged with reporting to ED in a timely manner. Depending on
the school and the type of trigger, this may involve the general counsel, the chief academic officer,
the chief business officer, and others.
When reporting a triggering event to ED, institutions may also include an explanation showing that:
•
•

•
•

The matter has been resolved and no longer poses a risk.
The institution has insurance that will cover all or part of the liabilities that might arise
from the event.
For suits by a federal or state agency, the amount claimed is too high and exceeds the
potential recovery.
The creditor has waived the violation of a loan agreement, with details on any other
penalties or requirements the creditor imposed.

The likelihood of an event’s outcome or financial significance is irrelevant to the reporting
requirement. There is no materiality threshold. The institution must still report the triggering event
even if it has been resolved in some way before the reporting deadline. If an event occurs, an
institution must act in accordance with the regulation.

Currently, ED does not have a template for institutions to use for financial responsibility reporting.
However, a June 19, 2019, update to the borrower defense Q&A document included general
guidelines on what schools should submit when notifying ED of triggering events.
The update also clarified that only notices of “borrower defense lawsuits” brought by federal or
state authorities should be sent to both borrowerdefense@ed.gov and FSAFRN@ed.gov email
7
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accounts. If a lawsuit was brought by a private party, the institution only needs to notify
borrowerdefense@ed.gov.

Public Institutions and Triggering Event Reporting

Under longstanding rules, public institutions are generally considered to be financially responsible
if they are designated as a public institution by the state, local, or municipal government entity,
tribal authority, or other government entity that has the legal authority to make that designation,
and are not subject to a condition of past performance (of having been deemed not financially
responsible).
However, in 2019, ED took the position that the triggering event reporting requirements apply to
public institutions, as well as private nonprofit and proprietary colleges and universities.

In a 2019 Q&A memo published prior to the issuance of the 2019 final rules, ED states:

Yes, the reporting requirements in the 2016 borrower defense to repayment regulations
apply to public institutions, with certain exceptions. Although public institutions of higher
education are considered to be financially responsible under 34 C.F.R. § 668.171(i), the
reporting requirements in 34 C.F.R. § 668.171(h) do not distinguish between institutions
based on their public or private nature or their tax status, and they exist independently of
any determination of whether the reported actions or events are failures of financial
responsibility under 34 C.F.R. § 668.171. As a result, the reporting requirements apply to all
schools participating in the Title IV, HEA programs.

The 2019 final borrower defense to repayment regulations do not appear to include any provisions
that would alter ED’s position.

NACUBO acknowledges that ED’s guidance (the Q&A memo) on this point is sub-regulatory and
reflects the interpretation and position of the respective administration. NACUBO urges public
colleges and universities to work with counsel to determine how, and if, your public institution will
comply with the triggering event reporting requirements.

Who to Contact at ED
March 2019 guidance, issued prior to the release of the 2019 final rules, provides contact
information, listed below, for institutions that need to submit required documentation. As a
reminder, institutions should always ensure that they maintain an independent record of their
reporting and of any subsequent interactions with ED related to that reporting.
•

•

Notifications of financial responsibility: Notifications of financial responsibility
actions, events, or conditions should be sent to FSAFRN@ed.gov. For help with
notifications, contact Tiffany Hill at Tiffany.Hill@ed.gov.

Submission of arbitral and judicial records: Arbitral and judicial records specified in
the 2016 borrower defense rules should be sent to borrowerdefense@ed.gov. For help
with submissions, contact Sara Hayhurst at Sara.Hayhurst@ed.gov.
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Financial Responsibility Composite Scores
Summary
Section 498(c)(1) of the HEA authorizes the secretary to establish ratios and other criteria for
determining whether an institution has sufficient financial responsibility. Section 668.172 of the
current regulation, originally effective July 1, 1998, established a methodology based on three
ratios—primary reserve, equity, and net income—that measure different aspects of financial health
and are combined into a composite score to measure financial responsibility. Several mathematical
steps are required to combine an institution's ratio results into a composite score:
•
•
•
•

Determine the value of each ratio;
Calculate a strength factor score for each ratio using the appropriate algorithm;
Calculate a weighted score for each ratio by multiplying the strength factor score by its
corresponding weighted percentage; and
Add the weighted scores to arrive at the composite score.

The September 29 regulation revises Section 668.172 because of changes in Generally Accepted
Accounting Principles (GAAP), misunderstandings about endowment management and related NFP
reporting, the prevalence of defined-pension and post-employment benefits offered by NFP
institutions, the lack of specificity around definitions for (and the differences between) expenses
and losses and revenue and gains, long-term debt instruments being used to increase composite
scores, and the lack of supportive information for ratio calculations in the audited financial
statements. Consequently, the September 29 regulation alters the current regulation as follows:
•

•

•

Addresses two major accounting standard updates:
o ASU 2016-14, Presentation of Financial Statement of Not-for-Profit Entities: Effective
in FY19 for private colleges and universities, changes financial statement
terminology and related ratio definitions.
o ASU 2016-02, Leases, effective in FY20 for most institutions and FY22 for schools
that do not have public or conduit debt. Implementation can negatively influence an
institution’s equity ratio if a preponderance of operating assets with associated rent
expense are capitalized as a result of implementation.
Clarifies several long-standing NFP accounting issues brought about by major accounting
standards issued after July 1, 1998: the treatment of endowment appreciation under FASB
Accounting Standards Codification (ASC) 958-205 (originally FASB Staff Position 117-1)
and defined benefit pension and post-employment obligations under ASC 980-715
(originally FASB Statement 158).
Refines the definition of debt obtained for long-term purposes:
o Requires that all long-term debt incurred subsequent to the effective date of the
regulation be used for capital investments [either property, plant, and equipment
(PP&E), or other capitalized investments (for example, internal software
development)].
9
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Allows debt obtained during asset construction to be used when calculating
expendable net assets.
o Grandfathers long-term debt incurred prior to the effective date of the regulation
and previously used to calculate expendable net assets. The grandfathering
provision allows “pre-implementation debt” (long-term debt that did not exceed
PP&E) as of the prior fiscal year, before implementation of the September 29
regulation, to be used in the calculation of expendable net assets.
o Equates lease obligations, as a result of implementing ASU 2016-02, to debt
obtained for long-term purposes in the calculation of expendable net assets.
o Permits lease rental expense to be “grandfathered.” Lease rental expense prior to
implementing ASU 2016-02 will be allowed but subsequent lease contracts must
follow ASU 2016-02.
• Explains the meaning of total expenses, losses, revenue, and gains used in the ratio
calculations by amending ratio formula definitions.
• Requires the inclusion of a supplemental schedule in the audited financial statement
package that contains all financial elements needed to calculate the composite score ratios
with a cross-reference to the financial statement line, or note disclosure, that contains the
element.
o The supplemental schedule requirement forces an expansion of information beyond
that required by GAAP on the face or notes to the financial statements.
o Necessitates an auditor opinion on required expanded information, including the
supplemental schedule.
o

Implementation

There are two options for implementing the requirements in Appendix B:
 Institutions can implement immediately (FY19 audited financial statements)
 Institutions can implement effective July 1, 2020 (FY20 audited financial statements)

Implementation Options are Addressed in the Regulation
Regulations must be issued by November 1 to be effective in the fiscal year following release.
Consequently, because the September 29 regulation is released prior to November 1, the regulation
is effective July 1, 2020. However, page 49791 of the regulation notes that the secretary has
discretion to designate any regulation as one that can be implemented earlier than the
effective date.
Regarding financial responsibility and its requirements, the secretary is exercising her
authority under section 482 [c] of the Higher Education Act to designate Section 668.172(d)
eligible for earlier implementation at the discretion of each institution. This means that NFP
institutions can choose to implement the requirements of Appendix B to Subpart L of Part
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668 for FY19. Appendix B contains all of the new financial responsibility definitions and
reporting requirements. (Note: An early implementation of Appendix B, Subpart L of Part 668
does not compel an institution to implement the borrower defense portion of the regulation early.)
Although implementing Appendix B in FY19 would coincide with new financial statement
requirements under FASB ASU 2016-14, early implementation can be burdensome because
institutions may have already finalized their general-purpose financial statement audits (and some
have finalized their Uniform Guidance (UG) audits), or institutions may have one or both audits still
in progress. It may be too late or difficult to expand financial statement and auditor requirements
for audits that are still in progress.

Option 1: FY19 Implementation

a. Institutions should become familiar with all requirements in Appendix B to Subpart L of Part
668.

b. The section in this advisory titled “Illustrations and clarifications on Appendix B” assists by
providing:
i. An illustrative cross-walk from the current regulation to the September 29 regulation.
ii. Clarified guidance where Appendix B to Subpart L of Part 668 is unclear.
iii. An Excel spreadsheet with formulas and corrected references as appropriate.
c. Institutions should immediately discuss possible implementation implications with their
auditors.

d. NACUBO recommends that institutions include expanded disclosures and the supplemental
schedule in their UG audit so that all additional information required for federal compliance is
in the same financial statement audit package.
i. We believe this is logical and will help explain the additional information within the
context of federal requirements, rather than expanding the general-purpose audited
financial statements.
ii. Institutions, however, can choose to supply the supplemental schedule and expanded
information with their general-purpose audited financial statements.

e. NACUBO recommends that institutions consider including all additional information needed for
financial responsibility (i.e., financial elements not referenced elsewhere, additional
information needed for pre-implementation debt, post-implementation debt, refinancing,
construction in progress, etc.) in a separate note titled “financial responsibility.”
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f.

.NACUBO recommends that institutions hold their eZ-Audit filing until the due date (nine
months following the fiscal year end) to allow the Department of Education time to complete,
test, and provide instructions for a new eZ-Audit template.
i. Institutions will need to upload their UG audit package with their eZ-Audit filing.
ii. ED will only rely on supplemental schedules that are part of the audited financial
statements.

Option 2: FY20 Implementation
a. Institutions do not have to implement the requirements in Appendix B until July 1, 2020 (FY20
financial statement and eZ-Audit reporting).

b. Institutions complete and file eZ-Audit using the same template and methodology as last year.
However, institutions will need to follow ED’s instructions published for early implementers of
FASB ASU 2016-14; an August 29, 2018 Federal Student Aid announcement provided
instructions for NFP institutions that implemented ASU 2016-14 early. The instructions did not
add back long-term defined benefit pension liabilities or allow appreciated equity on
endowment investments to be used when calculating expendable net assets:
https://ifap.ed.gov/eannouncements/082918Inst4Not4ProfitInstInputFinStateDataeZAuditSys.
html
c. Become familiar with prior past composite scores calculated by ED for your institution. If you’ve
previously passed without needing long-term defined benefit pension liabilities, postemployment benefit liabilities, or endowment appreciation in your calculation of expendable
net assets, you will likely pass under the August 2018 cross-walk methodology.

Consequences
Provisional certification. The new regulations added new ways for institutions to fail the

financial responsibility standards but made few changes to the consequences. An institution that
fails the financial responsibility standards may continue to participate in the Title IV programs
under provisional certification for three years. To continue to participate in the Title IV programs
under provisional certification, an institution will be required to provide surety to ED of 10 percent
or more of its previous year’s Title IV funding, as determined by ED.

Under the previous rules, the only acceptable form of surety was an irrevocable letter of credit. The
new rules provide an alternative, allowing schools to agree to set aside a portion of the Title IV
funds they are eligible to receive, prorated over a nine-month period until the required amount has
been withheld. ED has also signaled openness to broadening the types of surety that are acceptable
in the future.
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Schools that fail to meet the financial responsibility standards continue to have the option under
§668.175(c) of providing ED with surety in an amount determined by ED of at least 50 percent of
their total prior-year Title IV funding. The college or university will then be considered financially
responsible and is not subject to the additional monitoring and reporting requirements attached to
provisional certification.

Appendix B to Subpart L of Part 668
Section 1: Definitions

This Advisory provides the Department of Education’s definitions and terminology from
Section 1 of Appendix B. Because institutions have used definitions and terms to calculate
ratios since the original release of the financial responsibility regulation in 1997, a crosswalk of terms and definitions is provided for reference and clarity.

Crosswalk for NFP Institutions: Original regulation to September 23 regulation
Ratio

Primary Reserve Ratio
Numerator:
Expendable net assets

Denominator:
Total expenses

New Terminology

Former Definition
Highlighted terms are
going away

New Definition
Red font are new terms

Numerator:
Expendable net
assets

(unrestricted net assets)
+ (temporarily restricted
net assets) – (annuities,
term endowments and
life income funds that
are temporarily
restricted) – (intangible
assets) – (net property,
plant and equipment) +
(post-employment and
retirement liabilities) +
(all debt obtained for
long term purposes, not
to exceed total net
property, plant and
equipment) –
(unsecured related party
receivables)

Denominator:
Total expenses
without donor
restrictions and
losses without donor
restrictions

the total unrestricted
expenses taken directly
from the audited
financial statements

(net assets without donor
restrictions) + (net assets
with donor restrictions) –
(net assets with donor
restrictions: restricted in
perpetuity)* – (annuities,
term endowments and life
income funds with donor
restrictions)** – (intangible
assets) – (net property,
plant and equipment)*** +
(post-employment and
defined benefit pension
liabilities) + (all debt
obtained for long term
purposes, not to exceed total
net property, plant, and
equipment)**** (unsecured related party
receivables)*****
All expenses and losses
without donor restrictions
from the Statement of
Activities less any losses
without donor restrictions
on investments, postemployment and defined
benefit pension plans, and
annuities.
(For institutions that have
defined benefit pension and
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Ratio

New Terminology

Equity Ratio
Numerator:
Modified net assets

Numerator:
Modified net assets

Denominator:
Modified assets

Denominator:
Modified assets

Net Income Ratio
Numerator:
Change in unrestricted
net assets
Denominator:
Total unrestricted
revenue

Numerator:
Change in net assets
without donor
restrictions
Denominator:
Total revenue
without donor
restrictions and
gains without donor
restrictions

Former Definition
Highlighted terms are
going away

(unrestricted net assets)
+ (temporarily restricted
net assets) +
(permanently restricted
net assets) – (intangible
assets) – (unsecured
related party
receivables)
(total assets)-(intangible
assets)-(unsecured
related party
receivables)
Change in Unrestricted
Net Assets is taken
directly from the audited
financial statements
Total Unrestricted
Revenue is taken
directly from the audited
financial statements
(and includes net assets
released from restriction
during the fiscal year)

14

New Definition
Red font are new terms
other post-employment
plans, total expenses include
the nonservice component
of net periodic pension and
other post-employment plan
expense [FASB ASU 201707] and these expenses will
be classified as nonoperating. Consequently,
such expenses will be
labeled non-operating or
included with “other
changes – nonoperating
changes –in net assets
without donor restrictions”
when the Statement of
Activities includes an
operating measure.)
(net assets without donor
restrictions) + (net assets
with donor restrictions) –
(intangible assets) –
(unsecured related party
receivables)

(total assets)-(intangible
assets)-(unsecured related
party receivables)
Change in net assets without
donor restrictions is taken
directly from the audited
financial statements
Total revenue (which
includes net assets released
from restriction) plus total
gains. With regard to gains:
investment returns are
reported as a net amount
(interest, dividends,
unrealized and realized
gains, and losses net of
external and direct internal
investment expenses (e.g.
spending from funds
functioning as endowment),
and remaining net
investment return as a non-
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Ratio

New Terminology

Former Definition
Highlighted terms are
going away

New Definition
Red font are new terms
operating item without
restriction); will need to
aggregate these two
amounts to determine if
there is a net investment
gain or a net investment loss
(net investment gains are
included with total gains).

Note: Strikes-throughs and green-font clarify ED’s definitions and requirements
* Net assets with donor restrictions: restricted in perpetuity. is subtracted from total net assets.
The amount of net assets with donor restrictions restricted in perpetuity should be is disclosed
as a line item, part of a line item (if part of a line item it must also include a note disclosure of
the actual amount) or a note, or a note in the financial statements in a note to the financial
statements or indicated on the Statement of Financial Position as a part of “Net assets with
donor restrictions.”

**Annuities, term endowments, and life income funds with donor restrictions are subtracted.
from total net assets. The amount of annuities, term endowments, and life income funds with
donor restrictions is should be disclosed as a line item or disclosed in a note to the financial
statements. (If part of a line item, a note disclosure of the actual amount must also be included.)
***The value of property, plant, and equipment includes construction in progress and lease
right-of-use assets and is net of accumulated depreciation/amortization.

****All debt obtained for long-term purposes, not to exceed net property, plant, and equipment,
includes lease liabilities for lease right-of-use assets and the short-term portion of the debt, up
to the amount of net property, plant, and equipment and construction in progress short-term
lines of credit and notes-payable used for construction in progress, not to exceed total
construction in progress. If an institution wishes to include the debt, including debt obtained
through long-term lines of credit in total debt obtained for long-term purposes, the institution
must include a disclosure in the financial statements that the debt, including lines of credit,
exceeds 12 months and was used to fund capitalized assets (i.e., property, plant, and equipment
or capitalized expenditures per GAAP). If an institution wishes to include short-term lines of
credit or notes payable for construction in progress, the institution must include a disclosure in
notes of to the financial statements.
Allowable Long-term Debt—Pre-implementation Date: Regulation page 49872 –
These regulations effectively repeal Dear Colleague Letter GEN-03-08 (which allowed all debt
obtained for long-term purposes in the calculation of expendable net assets up to the amount
of net PP&E). ED’s conclusion is that PP&E held by the institution on the audited financial
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statements used prior to the effective date of these regulations can be used to determine
a pre-implementation date amount of allowable long-term debt.
For example, institutions that implement the regulation using their FY19 audited financial
statements would use all long-term debt from their FY18 expendable net asset calculation as
pre-implementation long-term debt. However, the base amount of pre-implementation longterm debt would be reduced by principle payments made during FY19. Institutions that
implement the regulation using their FY20 audit would have FY19 long-term debt used in their
FY19 expendable net asset calculation as their pre-implementation long-term debt amount.

The disclosures that must be presented for any debt to be included in expendable net
assets include the issue date, term (years to original maturity), nature of capitalized
amounts, and amount capitalized. Institutions that do not include debt in total debt obtained
for long-term purposes, including long-term lines of credit, do not need to provide any
additional disclosures other than those required by GAAP. The debt obtained for long-term
purposes will be limited to only those amounts disclosed in the financial statements that were
used to fund capitalized assets. Any debt amount, including long-term lines of credit, used to
fund operations must be excluded from debt obtained for long-term purposes. [emphasis
added]

Refinancing of Debt: Any refinancing or renegotiated debt cannot increase the amount of
debt associated with previously purchased PP&E. This means that institutions refinancing any
amount of pre-implementation debt can use the refinanced amount as pre-implementation
debt as long as the refinanced amount does not exceed the originally allowed amount of preimplementation debt.

For refinanced post-implementation debt, the disclosure should clearly indicate the
capitalized assets associated with the original debt, the refinanced debt amount being
substituted for the original debt, and the issue date and term (years to maturity).

Leases: NACUBO expects that the equity ratios of most NFP institutions will not be
adversely affected when FASB ASU 2016-02 is implemented. Institutions do not have to
show pre-implementation and post-implementation lease amounts. Institutions can
choose to only show post-implementation lease information. In such cases, NACUBO
recommends that institutions indicate that “no pre-implementation lease expenses” are
included in “total expenses without donor restrictions and total losses without donor
restrictions.”
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SECTION 2: Financial Responsibility Supplemental Schedule Requirement and Example
A Supplemental Schedule must be submitted as part of the required audited financial statements submission. The Supplemental Schedule contains all of the financial elements required to
compute the composite score. Each item in the Supplemental Schedule must have a reference to the Statement of Financial Position Balance Sheet, Statement of (Loss) Income
Statemet of Activities, or Schedule of Natural to Functional Expenses, or Notes to the Financial Statements. The amount entered in the Supplemental Schedule should tie directly to a line
item, be part of a line item (if part of a line item there must also be a note disclosure of the actual amount(s)), or a note in the financial statements.

NOTE: When an amount is zero, the institution would identify the source of the amount as NA (Not Applicable) and enter zero as the amount in the Supplemental Schedule. The audit
opinion letter must contain a paragraph that references the auditor’s additional analysis of the financial responsibility Supplemental Schedule.

"Financial Responsibility Supplemental Schedule"

Line for Line numbers for cross-reference are to the sample financial statements in Appendix B, Section 2. In an actual set of audited financial statements, the reference would be to a note number
Example or a statement such as SFP (Statement of Financial Position) or SOA (Statement of Activities) for line items with the same descriptive name.
Primary Reserve Ratio:
Expendable Net Assets:

30

Statement of Financial Position - Net assets without
donor restrictions
Statement of Financial Position - Net assets with donor
restrictions

4

Statement of Financial Position - Related party
receivable and Related party note disclosure *

Secured and Unsecured related party receivable

Statement of Financial Position -Contribution
receivable, net and Related party note disclosure*
Statement of Financial Position - Property, plant and
equipment, net

Unsecured related party receivable
Property, plant and equipment, net (includes Construction in
progress)

24

4
8

Net assets without donor restrictions

15,190,000

Net assets with donor restrictions

11,800,000
100,000

100,000
40,000,000

Note of the Financial Statements - Statement of
FS Note Financial Positions- Property, Plant and Equipment - preLine 8A implementation*

Property, plant and equipment pre-implementation

Note of the Financial Statements - Statement of
Financial Positions- Property, Plant and Equipment FS Note post-implementation with outstanding debt for original
Line 8B purchase*

Property, plant and equipment post-implementation with
outstanding debt for original purchase

750,000

Note of the Financial Statements - Statement of
Financial Positions- Property, Plant and Equipment FS Note post-implementation without outstanding debt for
Line 8D original purchase*

Property, plant and equipment post-implementation without
outstanding debt for original purchase

250,000

Construction in progress

200,000

Note of the Financial Statements - Statement of
FS Note Financial Positions- Property, Plant and Equipment Line 8C Construction in progress
Statement of Financial Position - Lease right-of-use
assets, net
9
Excluded
Line 9 Note of the Financial Statements - Statement of
Note
Financial Positions- Lease right-of-use asset preLeases implementation
Note of the Financial Statements - Statement of
M 9 Note Financial Positions- Lease right-of-use asset postLeases implementation
10
17

Statement of Financial Position - Goodwill
Statement of Financial Position - Post-employment and
pension liabilities

Statement of Financial Position - Note Payable and Line
of Credit fo rlong-term purposes (both current and long
14,20,22 term) and Line of Credit for Construction in progress
M# 14,
20, 22, Statement of Financial Position - Note Payable and Line
Note Debt of Credit fo rlong-term purposes (both current and long
A
term) and Line of Credit for Construction in progress
M# 14,
20, 22, Statement of Financial Position - Note Payable and Line
Note Debt of Credit fo rlong-term purposes (both current and long
B
term) and Line of Credit for Construction in progress
M# 14,
20, 22, Statement of Financial Position - Note Payable and Line
Note Debt of Credit fo rlong-term purposes (both current and long
C
term) and Line of Credit for Construction in progress
Statement of Financial Position - Lease right-of-use of
asset liability**
21
Excluded
Line 21
Note
Statement of Financial Position - Lease right-of-use of
Leases asset liability pre-implementation
Line 21
Note
Leases

Statement of Financial Position - Lease right-of-use of
asset liability pre-implementation

Lease right-of-use asset, net

38,800,000

10,000,000

Lease right-of-use asset, pre-implementation

2,000,000

Lease right-of-use asset, post-implementation

8,000,000

Intangible assets

500,000

Post-employment and pension liabilities

Long-term debt - for long term purposes

6,600,000

26,000,000

Long-term debt - for long term purposes pre-implementation

25,000,000

Long-term debt - for long term purposes post-implementation

650,000

Line of Credit for Construction in progress

100,000

Lease right-of-use asset liability

10,000,000

Pre-implementation right-of-use asset liability

2,000,000

Post-implementation right-of-use asset liability

8,000,000
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25

Statement of Financial Position - Annuities*

Annuities with donor restrictions

26

Statement of Financial Position - Term Endowments*

Term endowments with donor restrictions

50,000

27

Statement of Financial Positions - Life Income Funds*

Life income funds with donor restrictions

150,000

29

Statement of Financial Position - Perpetual Funds*

Net assets with donor restrictions: restricted in perpetuity

300,000

8,800,000

Total Expenses and Losses:

43

Statement of Activities - Total Operating Expenses,
(Total from Statement of Activities prior to
adjustments)

Statement of Activities Non-Operating (Investment
return appropriated for spending), Investments, net of
annual spending, gain (loss), Other components of net
periodic pension costs, Pension-related changes other
(35), 45, than net periodic pension, Change in value of split46,47,48, interest agreements and Other gains (Loss)* - Total
49
from Statement of Activities prior to adjustments)
Statement of Activities Non-Operating (Investment
return appropriated for spending), Investments, net of
(35), 45, annual spending, gain (loss)*
Statement of Activities - Pension-related changes other
than periodic pension*
47

Total expenses without donor restrictions - taken directly from
Statement of Activities

51,080,000

Non-Operating and Net Investment (loss)

1,900,000

Net investment losses

400,000

Pension -related changes other than net periodic costs

350,000

Equity Ratio:
Modified Net Assets:

30

Statement of Financial Position - Net Assets without
Donor Restrictions
Statement of Financial Position - Total Net Assets with
Donor Restriction

10

Statement of Financial Position - Goodwill

Intangible assets

4

Statement of Financial Position - Related party
receivable and Related party note disclosure*

Secured and Unsecured related party receivables

4

Statement of Financial Position - Related party
receivable and Related party note disclosure*

Unsecured related party receivables

24

Net assets without donor restrictions

15,190,000

Net assets with donor restrictions

11,800,000
500,000

100,000

100,000

Modified Assets:
12
Exlcuded
Line 9
Note
Leases
Exlcuded
Line 21
Note
Leases

Statement of Financial Position - Total assets

Total assets

Note of the Financial Statements - Statement of
Financial Positions- Lease right-of-use asset preimplementation

Lease right-of-use asset pre-implementation

2,000,000

Note of the Financial Statements - Statement of
Financial Positions- Lease right-of-use asset preimplementation

Pre-implementation right-of-use asset liability

2,000,000

76,240,000

10

Statement of Financial Position - Goodwill

4

Statement of Financial Position - Related party
receivables and Related party note disclosure*

Secured and Unsecured related party receivables

4

Statement of Financial Position - Related party
receivables and Related party note disclosure*

Unsecured related party receivables

51

Statement of Activities - Change in Net Assets Without
Donor Restrictions

Intangible assets

500,000

100,000

100,000

Net Income Ratio:

Statement of Activities - (Net assets released from
38, (35), restriction), Total Operating Revenue and Other
50
Additions and Sale of Fixed Assets, gains (losses)

Change in Net Assets Without Donor Restrictions

Total Revenues and Gains

* In the example the number came from the actual financial statements; however, the number could come from the notes of the financial statements.
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B

C

D

28
29

23

Total Liabilities

49,250,000

24

15,190,000

39

25
26
27
28
29
30
31

Net Assets without Donor Restrictions
Net Assets with Donor Restrictions
Annuities
Term endowments
Life income funds
Other restricted by purpose and time
Restricted in perpetuity
Total Net Assets with Donor Restrictions
Total Net Assets

41

32

Total Liabilities and Net Assets

76,240,000

11
12
13
14
15
16
17

Total Assets

1,720,000
6,000,000
1,900,000
100,000
2,000,000
8,000,000
6,000,000
40,000,000
10,000,000
500,000
20,000
76,240,000

18
19
20
21
22
23
24
25
26
27

I

J

STATEMENT OF ACTIVITIES

Line of credit - short term
Line of credit - short term for CIP
Accrued expenses/Accounts payable
Deferred revenue
Post-employment and pension liability
Line of credit - operating
Other liabilities
Notes payable
Lease right-of-use asset liability
Line of credit for long term purposes

10

H

Line

13
14
15
16
17
18
19
20
21
22

9

G

STATEMENT OF FINANCIAL POSITION
Line
Cash and cash equivalents
Accounts receivable, net
Prepaid expenses
Related party receivable
Contributions receivable, net
Student loans receivable, net
Investments
Property, plant and equipment, net
Lease right-of-use asset, net
Goodwill
Deposits

8

F

SECTION 3: Example Financial Statements and Composite Score Calculations
Note: Line numbers are for reference only: Supplemental Schedule Section 2 uses line numbers to illustrate a new required "Supplemental Schedule" that must tie back to financial statements and notes.

1
2
3
4
5
6
7
8
9
10
11
12

7

E
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300,000
100,000
4,500,000
650,000
6,600,000
200,000
1,000,000
24,000,000
10,000,000
1,900,000

33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50

Changes in Net Assets Without Donor Restrictions
Operating Revenue and Other Additions:
Tuition and fees, net
Contributions
Investment return appropriated for spending
Auxiliary enterprises
Net assets released from restriction
Total Operating Revenue and Other Additions

43,200,000
1,200,000
200,000
7,000,000
500,000
52,100,000

Operating Expenses and Other Deductions:
Education and research expenses
Depreciation and Amortization
Interest expense

38,000,000
5,000,000
2,880,000

Auxiliary enterprises
Total Operating Expenses
Change in Net Assets from Operations
Non-Operating Changes
Investments, net of annual spending, gain (loss)
Other components of net periodic pension costs
Pension-related changes other than net periodic pension costs
Change in value of split-interest agreements
Other gains (losses)
Sale of fixed assets, gains (losses)
Total Non-Operating Changes

5,200,000
51,080,000
1,020,000
(600,000)
(1,000,000)
(350,000)
(80,000)
(70,000)
1,000,000
(1,100,000)

51

Change in Net Assets Without Donor Restrictions

(80,000)

52
53
54

Change in Net Assets With Donor Restrictions
Contributions
Net assets released from restriction
Change in Net Assets With Donor Restrictions

400,000
(500,000)
(100,000)

55

Change in Net Assets

(180,000)

56

Net Assets, Beginning of Year

27,170,000

31

Net Assets, End of Year

26,990,000

30
31
32
33
34
35
36
37
38

300,000
50,000
150,000
2,500,000
8,800,000
11,800,000
26,990,000

40
42

19
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H

I

J

43
44
45

A.

Note for Line 9 - Lease right-of-use assets
Lease right-of-use assets - pre-implementation

46

B.

Lease right-of-use assets - post-implementation

47

2,000,000 Removed from assets
8,000,000

Total

10,000,000

48
49
50

A.

Note for Line 21 - Lease right-of-use asset liability
Lease right-of-use liability - pre-implementation

51

B.

Lease right-of-use liability - post-implementation

52

2,000,000 Removed from Liabilities
8,000,000

Total

10,000,000

53

Corrected line below, Regs says line 24, should be line 22

54

Note for Line 8 - Net Property, Plant and Equipment

55

A

Pre-implementation Property, Plant and Equipment

56

B

Post-implementation Property, Plant and Equipment

Notes for Line 14, 20 and 22- Long-term debt for long term purposes
38,800,000

A

Pre-implementation Long-term Debt

750,000

B

Allowable Post-Implementation Long-term Debt

25,000,000
650,000

57

Vehicles

50,000

Vehicles

50,000

58

Furniture

300,000

Furniture

200,000

59

Computers

400,000

Computers

400,000

60

C

61

D

62

Construction in progress

200,000

Post-implementation Property, Plant and Equipment

250,000

65

C

Total
40,000,000
This is the ending blance on the last financial statement submission prior to the implementation of the
regulations -- Less any depreciation or disposals
This is the balance of assets purchased after the implementation of the regulations that was purchased by
obtaining debt
Asset value of Construction in progress

66

D

Post-Implementation Property, Plant and Equipment with no outstanding debt

A
63
64

B

C

Construction in progress
Long-term debt not for the purchase of Property, Plant and Equipment or liability
D greater than assets value

100,000
250,000

Total
26,000,000
A This is the ending balance of the last financial statement submission prior to the implementation of
the regulations -- Less in repayments
B This is the lessor of actual outstanding debt of each asset or the value of the asset
C All debt associated with Construction in progress up to the asset value for construction in process is
l d d debt not for the purchase of Property, Plant and Equipment
D iLong-term

67
68
69
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I

J

70
71

Calculating the Composite Score

72

73

74

Lines

*Primary Reserve Ratio = Expendable Net Assets

24 +30 -29
-(25+26+27) -10
-(8+9)+17
+(M14+M20+M21+
M22) -4

/ Total expenses and Losses Without Donor Restrictions

43 +46 +48**
+49** +59**

0.1807
To adjust debt no higher than PP&E"=IF((D20+D26+D27+D28J61)>(D13+D14),(D13+D14),(D20+D26+D27+D28-J61))"

9,440,000

<--built in formula so that if line 49 or 50 is a gain the result is
$0, see formula:
52,230,000

75

=J19-J23+IF(J25>0,0,-J25)+IF(J26>0,0,-J26)+IF(J27>0,0,-J27)

76

Equity Ratio = Modified Net Assets

24 +30 -10 -4

26,390,000

77

/ Modified assets

12 -10 -4

75,640,000

Net Income Ratio = Change in Net Assets without Donor
Restrictions

51

/ Total Revenue and Gains Without Donor Restrictions

38
+ (35+40)***
+47*** +48***
+49*** +50***

0.3489

<-- Regs say 0.3584, a minor math error

78
79

80
81
82
83
84
85
86
87
88
89
90
91
92
93
94
95
96
97
98
99
100
101
102
103
104
105
106
107
108
109
110

<-- Regs say 0.0015, a minor math error

(80,000)
-0.0015

=J13+IF((J10+J22)>0,(J10+J22),-J10)+IF(J25<0,0,J25)+IF(J26<0,0,-J26)+IF(J27<0,0,J27)

52,900,000

* All pre-implementation right-of-use assets and liabilities are removed from total assets and total liabilities
M# - For post-implementation debt not directly related to purchase of assets
** - If Lines 49, 50 are losses (negative) then they are included in Total expenses and Losses Without Donor Restrictions
*** - If Lines 47, 48, 49, 50 are gains (positive) then they are included in Total Revenue and Gains Without Donor Restrictions
Step 1: Calculate the strength factor score for each ratio by using the following algorithms:
Primary Reserve strength factor score = 10 x the primary reserve ratio result
Equity strength factor score = 6 x the equity ratio result
Negative net income ratio result:
Net Income strength factor = 1 + (25 x net income ratio result)
Positive net income ratio result:
Net income strength factor = 1 + (50 x net income ratio result)
Zero result for net income ratio:
Net income strength factor = 1
If the strength factor score for any ratio is greater than or equal to 3, the strength factor score for the ratio is 3.
If the strength factor score for any ratio is less than or equal to -1, the strength factor score for the ratio is -1.
Step 2: Calculate the weighted score for each ratio and calculate the composite score by adding the three weighted scores
Primary Reserve weighted score = 40% x the primary reserve strength factor score
Equity weighted score = 40% x the equity strength factor score
Net Income weighted score = 20% x the net income strength factor score
Composite Score = the sum of all weighted scores
Round the composite score to one digit after the decimal point to determine the final score
RATIO
Primary Reserve Ratio
Equity Ratio
Net Income Ratio

Ratio
0.1807
0.3489
(0.0015)

Strength Factor
1.8074
2.0933
0.9622

Weight
40%
40%
20%

Composite Scores
0.7230
0.8373
0.1924
1.7527

TOTAL Composite Score - Rounded

1.8

111

21

<-- diff from Reg due to math
error in the Regulation

KL

NACUBO Advisory 19-04

Borrower Defense to Repayment Rulemaking
The rulemaking process that led to the new triggering events and financial responsibility composite
score regime was centered on years-long efforts to promulgate new, final regulations for relieving
student borrowers of their federal debt if their schools closed or misled them. Borrower defense
rules have been in effect since 1995 but were rarely used prior to 2015. However, following the
sudden closure of colleges that have left thousands of students with federal student debt for
degrees they can no longer complete, ED has been working to establish a protocol. The 2019 final
rules blend provisions from the Trump administration’s 2018 proposal and the Obama-era
regulations.
Complicating the issue, the final 2019 regulations uphold three borrower defense periods,
timeframes that impact a borrower’s application for debt relief. (These timeframes do not apply to
other elements of the final rule, such as triggering events or composite score calculations.)
1. Loans first disbursed prior to July 1, 2017, are subject to pre-2016 regulations;
2. Loans first disbursed on or after July 1, 2017, and before July 1, 2020, are subject to final
regulations published on November 1, 2016, and;
3. Loans first disbursed on or after July 1, 2020, will be subject to the 2019 regulations.

The 2019 rules preserve some key Obama-era provisions that ED controversially cut in its 2018
proposal.

 ED will continue to accept both affirmative and defensive claims, meaning that debt relief
will not be limited to borrowers who have already defaulted on their loans.
 ED will continue to uphold a preponderance of the evidence standard for borrower defense
to repayment claims (as opposed to “clear and convincing” evidentiary threshold).
o

The borrower must establish by a preponderance of the evidence that:
•

•

The institution at which the borrower enrolled made a misrepresentation of
material fact upon which the borrower reasonably relied in deciding to obtain a
Direct Loan, or a loan repaid by a Direct Consolidation Loan, and that directly
and clearly relates to enrollment or continuing enrollment at the institution or
the provision of educational services for which the loan was made; and
The borrower was financially harmed by the misrepresentation.

 ED also will continue to allow students to choose between a teach-out plan or a closedschool loan discharge during an orderly school closure. However, borrowers will now have
to submit an application for a closed-school discharge. The process will no longer be
automatic.

The 2019 final regulations will establish a uniform federal standard for a borrower’s defense-torepayment, replacing the state law-based standard currently in effect. While this approach will
streamline claims, it is expected to provide weaker protections to students in most states. In
addition, ED will only consider individual claims, even when there is evidence that entire groups of
borrowers were misled.
22
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The rules also will allow institutions to include mandatory pre-dispute arbitration agreements and
class-action waivers as a condition of enrollment as long as schools explain these legal agreements
in plain language. Similarly, schools will be allowed to deny transcripts to students with successful
defense-to-repayment claims. In addition, when filing a claim, borrowers must specify the financial
harm that resulted from a school’s misrepresentation. ED will not consider nonmonetary losses and
will presume against full relief.
Crucially, the rules also provide a new definition of “misrepresentation.” Under the new provision,
“misrepresentation” is defined as: “a statement, act, or omission by an eligible school to a borrower
that is (a) false, misleading, or deceptive, (b) that was made with knowledge of its false, misleading,
or deceptive nature or with a reckless disregard for the truth, and (c) that directly and clearly
relates to either 1) enrollment or continuing enrollment at the institution; or 2) the provision of
educational services for which the loan was made.”

Lastly, the 2019 final rule establishes new procedures for processing a borrower defense-torepayment claim. Notably, schools will be allowed to view the claimant’s application and supporting
materials and then will have the opportunity to respond. ED will issue a written decision after the
borrower has a chance to reply to the institution’s rebuttal. All decisions will be final and neither
the borrower nor the school will be allowed to appeal. Borrowers will have three years from the
time they leave an institution to file a borrower defense claim.

Additional information about the borrower defense standards, misrepresentation, the claim
process, closed-school discharges, and pre-arbitration agreements can be found on the National
Association of Student Financial Aid Administrators website:

 Breaking Down Borrower Defense Regs: ED Introduces Another Borrower Defense
Framework
 Breaking Down Borrower Defense Regs: New Rules for Certain Loan Discharges, PreArbitration Agreements

Notably, at least one consumer group is concerned with the final regulation, arguing that the final
borrower defense rules fail to protect students from predatory colleges, and it has threatened
litigation against ED to block implementation. Future judicial action could further complicate
compliance requirements.
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History
Borrower Defense

ED finalized new borrower defense regulations in the last few months of the Obama administration,
which were slated to take effect on July 1, 2017. However, the Trump administration put the
regulations’ implementation on hold, stating that the rules were flawed and needed revision. In
response, consumer protection advocates and other stakeholders sued the department, alleging
that ED's decision to delay the finalized Obama-era guidance was illegal. After a court battle, ED lost
this lawsuit and the finalized Obama-era regulations took effect on October 17, 2018.

When the Obama administration’s proposed rules were unveiled in 2016, NACUBO argued that the
borrower defense rulemaking process was not the appropriate venue to address and change the
financial responsibility rules. However, ED persisted in including a major revision of the standards
in its effort to protect student loan borrowers and promote greater institutional accountability.

In comments submitted to ED in August of 2016, NACUBO stated, “The proposed regulations go
beyond the remedies necessary to establish systems to provide relief to federal student loan
borrowers who have been wronged. Abusive practices that prey on students must be curbed.
However, the regulatory changes put forth by ED include inappropriate indicators—and generate
consequences for institutions and students—that will not reliably address the deceptive, fraudulent
practices that motivated this rulemaking effort.”
In July 2018, the Trump administration unveiled its proposed revisions to the borrower defense
rules, which were intended to replace the Obama administration's finalized regulations. Under the
master calendar provision of the Higher Education Act, ED had until November 1 to finalize the new
rules for them to go into effect July 1, 2019. However, ED missed this deadline. Consequently, the
Obama-era regulations will remain in effect until July 2020.
On September 23, 2019, the Trump administration finalized new borrower defense rules based on
its 2018 regulatory proposal. Those regulations will go into effect on July 1, 2020; however, schools
may choose to implement the rules relating to financial responsibility immediately.
Financial Responsibility

ED originally issued regulations in 1997 that established a new methodology for determining the
financial stability of institutions participating in the Title IV federal student financial assistance
programs. The rules created a system to assess the financial health of institutions based on three
ratios: primary reserve, equity, and net income. An institution's raw scores are adjusted by strength
factors and combined into a composite score.

After the 2008 economic downturn, NACUBO and others identified flaws in the administration and
calculation of financial responsibility composite scores. Specifically, a task force organized by the
National Association of Independent Colleges and Universities (NAICU) raised a number of
concerns about how ED treats key elements of the ratio calculations, including total expenses,
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endowment losses, trustee pledges, long-term debt, and net asset classifications. NACUBO and
NAICU have since urged ED to reconsider its interpretations, but problems persist.

Concurrent with the Trump administration’s November 2017 borrower defense negotiations, ED
appointed a financial responsibility subcommittee to address accounting issues. The specific charge
involved revisiting financial responsibility in light of new nonprofit financial reporting guidance
(FASB ASU 2016-14), new lease accounting guidance (FASB ASU 2016-02), and post-1997
accounting changes impacted by lease and nonprofit financial reporting guidance. ED’s final rules
related to financial responsibility composite scores were based largely, but not entirely, on the
subcommittee recommendations.

Looking Ahead
NACUBO continues to monitor developments and advocate for nonprofit institutions concerning
ED’s financial responsibility standards. Updates from ED will be shared as they become available
and updated or revised guidance will be issued as necessary.
For more information or to discuss ramifications of the regulatory changes, please contact Sue
Menditto, senior director of accounting policy (202.861.2542, sue.menditto@nacubo.org), or Liz
Clark, vice president, policy and research (202.861.2553, lclark@nacubo.org).
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